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An Organization for the 
Protection of Trade-Marks and Trade-Names 


The United States Trade-Mark Association, organized in 1878 and incorporated 
in 1887 as a non-profit organization under the laws of the State of New York, 
performs the following services for its members: 


LIBRARY OF TRADE-MARK INFORMATION 


During its sixty-five years of existence the Association has been accumulating compre- 
hensive records, files and a general library of information on trade-mark matters. Members or 
their counsel have access to these records at any time. 


_ 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 
frequent “Legal Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where manufacturers are confronted by proposed state, federal or foreign trade- 
mark laws, rules and regulations of administrative bodies or laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
concerned so that they can point out to lawmakers and others the harmful features and effects of 
such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 


In addition to the foregoing general services, the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing 
and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members, 
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PART I 


THE STREAMLINED TRADE-MARK 
By Abraham S. Greenberg* 


A trade-mark which is derived from the initials, or portions, of a firm name, or 
is composed of integrated syllables of the names of component ingredients of an 
article of manufacture, or is synthesized from harmoniously blended fractions of 
the descriptive words of a service, is a most arbitrary form of trade-symbol. It is 
a “streamlined” trade-mark, and well suited for a high-speed era. Such a trade- 
mark usually does not transmit in and of itself any suggestion to the mind of the 
listener or reader. Yet there are many extremely valuable trade-marks and names 
of this type. To mention but a few: “Nabisco,” “G.E.,” “RCA,” “Pebeco,” “A & P,” 
“Philco,” “Duco,” “Socony.” Each of these names induces instant recognition. 
The reader will know of many more. Once learned, this type of trade-mark is 
difficult to forget. Hence, the strong temptation to many a newly-organized firm 
to use its initials, or those of its products or services, as a trade-mark thereby to 
create the false impression that it is a mark which has successfully endured an 
“aging process” and emerged widely known. Too often, indeed, these newcomers 
just happen to have names whose initials combine to form colorable imitations, and 
often exact copies, of marks of wide fame. 

In a recent valuable study,’ trade-marks of the “streamlined” type have been 
classified in these categories : 

1. Naturat Letrer Marks, or those which have naturally developed in time with 
the growing popularity of a firm. For example: Service Marks such as “B & O” (Balti- 
more and Ohio), “P.R.R.” (Pennsylvania Railroad). Trade-Marks such as “RCA” 
(Radio Corporation of America), “G.E.”’ (General Electric). : 

2. ArtiFICAL LetrerR Marks, or those formed from the initials of articles, groups of 
words, an advertised quality, or a slogan. For example: “Z.B.T.” (zinc stearate, boric 
acid, talcum) ; “Seagrams V.O.” (Very Old): “N.R.” (Nature’s Remedy). 

3. ABBREVIATION Marks, or those formed from fractions of a firm name, service, or 
a product into an euphonic word. For example: “Nabisco” derives from National Biscuit 


Co., “Duco” is derived from Du Pont de Nemours Co., “Socony” comes from the name 
Standard Oil Company of New York; “Texaco” is the Texas Oil Co.” 


The growing popularity of the “streamlined” type of trade-mark is best illus- 
trated by the following trade-mark quiz. The reader can readily test his “trade- 
mark quotient” by checking the answers in the footnote :* 


* Patent Department, “RCA” Laboratories. 

1. “Some thoughts on the Selection of Trade-Marks” by Dr. Heinrich Reif, 33 T.-M. Rep. 
82 to 88, June, 1943. Also, commentary by Paul Abel in 33 T.-M. Rep. 159, December, 1943. 

2. Dr. Reif includes a further category, viz.: Anticipating letter marks, or those created by 
newly-organized firms to convey the impression of becoming popular. The reader can readily 
supply these from his own everyday experience when reading magazines and newspapers. See, 
also, the discussion at the end of this paper. 

3. 1, Babcock & Wilcox. 2, Cigars of Bayuk. 3, Black and Decker. 4, Sun Oil Company. 
5, U. S. Rubber Co. and U. S. Steel Corp. 6, Chloro-Naptho. 7, Aluminum Corp. of America. 
8, International Nickel Company. 9, Trans-Continental Western Air Transport. 10. Driver- 
Harris. 
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Whose boilers carry the symbol “B & W”? 
“Phillies” are what? 

Who makes “B & D” products? 

What does “Sunoco” signify ? 

On what outstanding products is “US” used? 
What is “C-N”? 

What company is known as “Alcoa”? 

Who is “INCO”? 

Who is “TWA”? 

10. Who uses the letters “DH”? 


SNA MAYS HL & 


© 


Those of the names of the above categories which meet the well-known standards 
set up for technical trade-marks are registrable. Many reported trade-mark de- 
cisions involve just such marks. Some years ago the present writer presented a 
classification and study of some fifty cases of the “initial and letter trade-mark” 
type.* From a broader viewpoint it can be said that this subject is closely related 
to the “nickname” form of trade-mark. The following quotation from Charles 
Pickett’s famous study, “Nicknames and Unfair Competition,’”*® will demonstrate 
the close relation: 


Occasionally the owner of a trade-mark sets out to build up, along with his original 
mark, a popular variant. Such instances are of minor interest here, since the life history 
of the variant is no whit different from that of any other trade-mark. More commonly, 
however, the consuming public, interested in brevity rather than in respecting the orotund 
dignity of marks, is responsible for the introduction of the nickname. “Coca-Cola” be- 
comes “Coke’”® and sometimes “Dope.” Corporate and business names undergo similar 
transformations. “Radio Corporation of America” turns into “RCA.” The majestic title 
of “The Great Atlantic & Pacific Tea Company” is almost invariably shortened to “The 
A & P.” The number of familiar examples is legion. 


There are those who would brand trade-marks of the initial or letter type as 
monopolistic. Indeed, there are countries where a trade-mark consisting of an 
arbitrary grouping of letters would be refused protection, unless the letters formed 
some unique monogram. Fortunately in this country we have no such limited 
horizons. There needs to be repeated here a most inspiring passage from Edward 
S. Rogers’ “The Democracy of Trade-Marks”’: 


... The Democracy in trade-marks is like democracy in the individual : it makes effective 
what people think of them. . . I suggest that the encouragement of the signs of identity, 
whether they take the form of store names or trade-marks, is the encouragement of 
Democracy ; Democracy for the merchant who uses them to symbolize and perpetuate the 
good reputation he has built for himself, and Democracy for the public who can rely on 
the sign or trade-mark as the means of making a free choice between competing 
merchants. . . 


4. “Initials as Trade-Marks,” Journal of the Patent Office Society, Vol. 16, May, 1934, pages 
367 to 386; 29 Bull. U. S. T.-M. Asso. 191-210. See, also, W. J. Derenberg “Trade-Mark Pro- 
tection and Unfair Trading” (1936), pages 306-308. 

5. Columbia Law Review, January, 1935, pages 33 to 62. 

6. There has been accorded complete protection to “Coca-Cola” on its nickname “Coke.” 
Coca-Cola Company v. The Koke Company of America, 256 F. 408 (1916), 254 U. S. 143; see 
32 T.-M. Rep. 174, 30 T.-M. Rep. 15, 33 T.-M. Rep. 460, 60 U. S. P. Q. 238. In its recent ad- 
vertising Coca-Cola Company has stressed the equivalency of “Coke” and “Coca-Cola.” The 
following happy sentence explains the fact: “It’s natural for popular names to acquire friendly 
abbreviations.” 

7. American Druggist for January, 1944, page 44. 
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That these adventurous and high-spirited sentiments have motivated the tribunals 
before whom cases of the present type have been argued, will be clear from the 
following study. In this paper there are grouped and discussed cases dealing with 
initial and abbreviation types of trade-marks, and which cases have been decided 
in the last decade. The grouping decided upon is that of the three categories re- 
ferred to above. 


I—Natural Letter Marks 
Great Atlantic & Pacific Tea Co. v. A. & P. 


COE Ge kon ccdvtestndecnsansuas 22 U. S. P. Q. 25; 10 F. S. 450 (Dist. Ct. 
Pa., 1934) 
Helen Schy-Man-Ski & Sons v. S.S.S.Co.... 73 F. (2) 624; 25 T.-M. Rep. 35 (C. C. 
P. A., 1934) 
Henke and Pillott, Inc. v. Hanovice ........... 77 S. W. (2) 303, 25 T.-M. Rep. 138 (Ct. 
App. Tex., 1934) 
Jetter & Scheerer v. Kny-Scheerer Corp. ...... 68 F. (2) 974, 26 T.-M. Rep. 40 (C. C. P. A., 
1935) 
American Federation of Labor v. Joseph S. 
PO Or Ukbiss iain ies 30 U. S. P. Q., 209, 469 O. G. 772 (Comm., 
1936) 


Elgin American Mnfg. Co. v. Elizabeth Arden, 


WOE. cociaatcucic cee weak ectesaaeeaesee raed 26 T.-M. Rep. 422, 83 F. (2) 681, 687, 690 
(CC. B.A. 1906) 
Lucien Lelong, Inc. v. Elgin American Mnfg. 


OUR iesaaneiabilei aids coacwanedcediens 26 T.-M. Rep. 350 (C. C. P. A., 1936) 
Great Atlantic & Pacific Tea Co. v. A & P 
Be Ee cin adirninenbedonevis onaneke 20 F. S. 703, 35 U. S. P. Q. 444 (E. D. Pa. 
1937) 
Beck, Koller et al. v. Bakelite Corp..........++. 34 U. S. P. Q. 68, 27 T.-M. Rep. 566 (C. C. 
P. A., 1937) 
Boks, Fad: ; SOE GS GO osc cciasvtcanin 38 U. S. P. Q. 295, 28 T.-M. Rep. 386 


(C. C. A. 8, 1938) 

U.S. P. Q. 187 (Comm., 1940) 

U. S. P. Q. 324, 30 T.-M. Rep. 275 (C. C. 
P. A., 1940) 


EB parte ReneS HOG CG. i ov cciicicccdsewns 47 
Georg Jensen et al. v. Georg Jensen et al. ...... 45 


Southern Rice Sales Co., Inc. v. Standard Rice 


Er ty eer eee eT Tee Tee rere ee 32 T.-M. Rep. 567 (Comm., 1942) 
Radio Corporation of America v. Rayon Cor- 


DOCU GF PRETEEN oi ki od oe occ 0a, 60 U.S. P. Q. 246 (C.C. P. A., 1944) 


.Q. = United States Patents Quarterly. 
Official Gazette of U. S. Patent Office. 
Federal Supplement. 
pp. = New York Supplement. 

= Trade-Mark Reporter. 
Commissioner’s Decision. 
i Ray = Southwestern Reports—2nd Series. 

= Federal Reporter—2nd Series. 
. P. A. = Court of Customs and Patent Appeals. 
c C. A.= Circuit Court of Appeals. 
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The decisions discussed under this category of natural letter marks emanate from 
three jurisdictions. Inthe U.S. Patent Office, and before the Trade-Mark Division 
thereof, applicants seek to register initial type of trade-marks. In the Federal and 
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State courts litigants seek to enforce their respective rights to this type of mark. 
The cases are chronologically arranged, and are analyzed in that order so as to de- 
velop, if possible, a sense of the ever-expanding viewpoint in the law of trade-marks. 

The famous trade-mark “A & P” is represented by the two decisions in com- 
pletely non-competitive fields. In the earlier case the defendant carried on a 
dyeing and cleaning business under a trade-mark which was exactly similar in 
shape, color, design and peculiar lettering to the widely-advertised and familiar 
trade-mark “A & P” of the plaintiff. The evidence was clear that there were per- 
sons who actually thought the defendant was a branch of the “A & P” business. 
Regardless of the non-competitive fields of the parties, the Court ruled that there 
had been a premeditated design on the part of the defendant to deceive the public 
into thinking that it was a branch of the “A & P Tea Company” in order to gain 
the advantage that might be derived from the advertisements and good-will of the 
latter. The defendant was, therefore, enjoined from using the initials “A & P.” 

The second “A & P” case was a more difficult one. Here the defendant derived 
the letters “A & P” from the initials of the surnames of Messrs. Aronberg and 
Podolsky, who were its incorporators and were the active managers of its business. 
The latter was that of selling new and secondhand radios, washing machines and 
electric refrigerators. There was no evidence of actual confusion of defendant’s 
business with that of plaintiff’s giant chain of nationwide food stores.® As to this 
phase of the case the Court stated: 

I am satisfied that in the present case defendant’s name was chosen with an eye to the 
value of the letters “A & P” as the plaintiff’s trade-name because of the widespread ac- 
quaintance of the buying public with them as such. It undoubtedly hoped to appropriate 
some of that value to itself. This was an unfair interference with the plaintiff’s trade- 
name, and it is clear under the cases to which I have referred that the court has authority 


to enjoin it. It is equally clear that the granting of relief need not be conditioned upon the 
showing of actual deception of the public. 


The defendant further argued that the long corporate name of plaintiff gave the 
latter no right to prevent others from using the letters “A” and “P.” The reply to 
this contention was: 


It is obviously impossible for a corporation having a name as long as that of the 
plaintiff to prevent the public from shortening it or using its initials as a nickname. This 
is a very widespread practice, particularly in connection with large enterprises such as 
railroads. Thus in Philadelphia, the Philadelphia Rapid Transit Company, which operates 
the local street railways, is universally referred as the “P. R. T.” Furthermore, the adop- 
tion and use by the public of such a nickname as a trade-name is unquestionably of real 
value to the company. As to this Nims on “Unfair Competition and Trade-Marks” 
(3d Ed.) says (p. 246): “Corporate names of parts of these names when used to 
designate goods or business houses, or as trade ‘nicknames,’ are trade-names pure and 
simple, in most instances, and can be protected as such. The commercial nickname, or 





8. Prior thereto, and in Great Atlantic and Pacific Tea v. A and P’ Meat Market, Inc., 138 
Misc. 224 (Sup. Ct. N. Y., 1930) a butcher was restrained from using the letters “A” and “P,” 
even though he insisted his motives were honorable and despite his protestations that the letters 
were the initials of his first name and of his wife’s first name. 

9. It was shown that in 1937 the plaintiff had more than 14,000 retail stores, with 325 of 
them in Philadelphia where defendant’s business was located. Moreover, it was shown that 
“A & P” had expended many millions of dollars for advertising in all types of media. 
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abbreviated name, is often more valuable, far better known, and more carefully guarded 
from use by rivals than the formal or full name from which it is taken. Hence it is that 
unfair competition applies to nicknames of corporations.” “U. M. C.” for Union Metallic 
Cartridge .Co.; “Winchester” for Winchester Repeating Arms Company; “Equitable” for 
Equitable Life Assurance Society; “C. B. & O.” for Chicago, Burlington & Quincy; 
“B. & A.” for Boston & Albany, are instances of such nicknames. One hears or sees the 
full corporate name used seldom in comparison to the number of times the nickname is 
used. 


As to the right of defendant to use the initials of its managers’ names, the Court 
emphatically rejected the argument : 


Defendant next urges that it has merely used, an abbreviation of the surnames of its 
incorporators and sole stockholders, and that this it is entitled to do regardless of the 
plaintiff’s rights. It will be observed, however, that the defendant did not use the names 
“Aronberg and Podolsky.” It is obvious that the purpose of defendant’s incorporators 
was not to acquaint the public with the fact that these men were interested in its business. 
If this had been their purpose their surnames would have been used. I am satisfied that, 
on the contrary, their intention was to appropriate whatever value they could of the plain- 
tiff’s trade-name “A & P” and to excuse this on the ground that these initials 
represented their own surnames. This, however, is not a sufficient excuse under the cir- 
cumstances. 


Finally, the defendant attempted to show that many other concerns all over the 
country used the letters “A & P.” The Court’s response to this defense was as 
follows: 


I am not impressed with the defendant’s argument that the letters “A & P” are used 
by many other concerns throughout the country. The evidence was that out of 2,244,175 
company and firm names listed in Dun & Bradstreet’s Credit Rating Book, there were 
twelve which used the letters “A & P” in their names. Only one of these concerns was 
known to the plaintiff and that one appears to have been the defendant in a suit in the 
Western District of Pennsylvania—Great Atlantic & Pacific Tea Co. v. A. & P. Cleaners 
& Dyers, Inc., 10 F. Supp. 450 (22 U. S. P. Q. 25). There is no evidence as to how 
long any of the twelve concerns have been in business or as to the extent of their infringe- 
ment upon the plaintiff’s trade-name. But regardless of this it is obviously no excuse for 
the defendant’s conduct to say that others have been guilty of the same wrong. Nor is 
the question here whether the plaintiff has an exclusive right, but rather whether to the 
public “A & P” means the plaintiff. 


Considering, now, the S. S. S. case, an appeal by the opposer from an adverse 
decision of the Commissioner of Patents to the Court of Customs and Patent 
Appeals, it appeared that the S. S. S. Company had used its trade-mark “SSS” for 
over fifty years on a medical preparation for treating blood and skin diseases. The 
applicant for registration sought to register a trade-mark in which the letters “SMS” 
dominated for goods described as a “general tonic.” The applicant pointed out 
that her trade-mark included three letters of her name. The S. S. S. Company had 
spent millions in advertising, and had built up a business with sales of over two 
million dollars a year. The latter company opposed registration of the trade-mark. 

It appeared that the sales of the products of both parties were among the illiterate 
and ignorant, and among those who could not be expected to exercise the same care 
and caution which might be expected of another and higher degree of information 
and intelligence. It seemed quite possible that products bearing the initials “SSS” 
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and “SMS” would tend to be confused to some extent in all localities. The Court 
reviewed various initial and letter type trade-mark cases, and stated: 


In the Patent Office practice if letters or combinations thereof used as trade-marks are 
so alike that their concurrent use upon goods of the same descriptive properties is thought 
to be likely to cause confusion in the minds of purchasers, the office has not failed to sustain 
the oppositions thereto. 


The previously discussed A & P case is in marked contrast to the Hanovice case 
decided by the Texas appellate court. In the latter Henke and Pillot sought to pre- 
vent use by the defendant of “H & P Food Company.” It appeared that plaintiff 
had never used “A & P” except on some few limited articles. The public called it 
“Henke’s.” Defendant adopted the name “H & P Food Company” as initials of 
the owner “Hanovice and Pachter.” Actual confusion was not shown. The Court 
found no reason to enjoin defendant, and held that “the honest use of its own name 
in the prosecution of a legitimate business by one firm under such circumstances as 
here appeared will not be enjoined . . . unless there was at least a reasonable prob- 
ability of the public being misled thereby . . .””° 


The next group of four cases were all decided by the Court of Customs and 
Patent Appeals on appeals from the Commissioner of Patents of the U. S. Patent 
Office. In the Kny-Scheerer case, the appellant Jetter & Scheerer registered in 
1930 a trade-mark consisting of letters “J” and “S” in a monogram form, including 
the word ‘“‘Jesco” for knives and other cutlery and tools. The petitioner for can- 
cellation of appellant’s registered trade-mark had registered its mark since 1890. 
It was for similar goods, and embodied the staff and serpent of Esculapius so as 
to represent the initial letters of the firm name. The marks were held confusingly 
similar. The shank of the letter “J” was held to resemble the staff of petitioner’s 
mark, and the S-shaped serpent of the latter became the “S.” “When used in the 
small size required for the comparatively small goods of parties, resemblances be- 
come more pronounced than differences.” 

The two Elizabeth Arden cases involved dissents by the same Justice. It ap- 
peared that Elgin American registered the mark “EAM” for lockets, vanity cases, 
powder boxes, etc., in 1917. The Elizabeth Arden firm sought to register a mono- 
gram, consisting of letters “EA” with “E” superposed on “A,” and the lower 
section of “A” looking like “M,” for soap. Elgin alleged use of its mark on soap 
receptacles, and refills for the other receptacles. The applicant had used its trade- 
mark on refillable cartons for powder, soaps, etc. Both parties were engaged in 
the business of selling toilet articles and containers therefor ; their goods were sold 
in the same stores. The Court held that the trade-mark of applicant was merely 
“EAM” in the form of a monogram, and ruled that refills for its containers (as 


soap for soap receptacles) was within the natural and legitimate extension of Elgin 
American’s business.”* 





10. Inthe A & P cases, of course, there was found to be no honest use of their own names by 
defendants. 


11. Justice Garrett dissented since he did not feel that the marks were deceptively similar. 








THE STREAMLINED TRADE-MARK 113 





In the second case the Elgin American firm, still relying on its “EAM” regis- 
tration for cosmetic and toilet article containers, opposed registration of the mark 
“EA” for rouge, oil, powder, perfumes. The “E” was in script and its lower part 
formed the crossbar of “A.” The Court felt that rouge and powder boxes were of 
the same descriptive properties as the contents of such boxes. The Court posed 
this question: “If the trade-mark ‘EAM’ were placed on an ornamental perfume 
bottle, could there be any doubt that purchasers might assume that the bottle and 
the perfume had a common origin, or that the bottle contained an ‘EAM’ per- 
fume?” The Court was of the opinion that applicant had adopted the first two 
letters of “EAM”; the fact that the “EA” was the initials of applicant was not a 
material consideration.” 


Turning now to the Lucien Lelong case, Elgin American appeared this time 
in role of applicant for registration: It had once manufactured merchandise for the 
opposer. Applicant sought to register an elaborate geometric pattern with letters 
“EA” and a reversed “L” border. The opposer set up as a ground of opposition 
a mark which was a pattern including a pair of nested inverted letters “L.” The 
Commissioner held that there was no possibility of confusion: 


...I1 think that to the average individual it would require conscious effort to detect and 
point out such features as are common to both marks, and that there is thus no reasonable 
probability of confusion between the marks as a whole. 


In the American Federation of Labor case the applicant Finch sought to register 
“A.F.L.” for whiskey, brandy and gin. The A. F. of L., of course, is a voluntary 
association of trade unions, and deals in no merchandise. Its ground of opposition 
to registration by Finch was that the notation “A.F.L.” signified to the public the 
American Federation of Labor. The Commissioner of Patents found that the evi- 
dence, particularly newspaper exhibits, amply supported the finding that to a great 
majority of the reading public the initials in question would mean nothing more nor 
less than the opposer’s well-known name. He, therefore, held that registration was 
prohibited under the name clause of section 5(b) of the Act of February 20, 
1905.2*: 14 


12. Dissent by Justice Garrett, since he felt there was no deceptive similarity between the 
marks. Also, that containers and contents were not of same descriptive properties. American 
Tobacco Co., Inc. v. Gordon, 56 App. D. C. 81; 10 F. (2) 646; 16 T.-M. Rep. 38 repudiated. 
Cigarettes and holders not goods of same descriptive properties, according to the latter case. 

13. This name clause prohibits the registration of any mark which is merely the name of a 
firm, corporation, etc., not distinctively displayed. This case followed the reasoning of the 
earlier D. A. R. case (Daughters of American Revolution), reported at 6 U. S. P. Q. 138. See, 
also, the RAC case below. 

14. It is interesting to note that the basis of this decision was the possibility that purchasers 
might assume that an alcoholic beverage bearing the initials “A. F. L.” was endorsed or 
sponsored by the Federation. An interesting parallel to this decision is found in the old case of 
Ex parte Bloch and Company, 1887 C. D. 54, 40 O. G. 443, where Commissioner Hall ruled 
that an applicant could not register the initials “K. of L.” as a trade-mark for alcoholic beverages 
such as whiskey. It was there held that the initials “K. of L.” were the common and well- 
known initials of the trade federation known as Knights of Labor. The Commissioner refused 
registration on the ground that the mark would be a fraud and misrepresentation when applied 
to applicant’s goods, since the public would be misled and deceived into believing that the Knights 
of Labor was responsible in some way for the origin or manufacture of the goods. 
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An interesting set of facts is encountered in the Bakelite case. Here, Bakelite 
Corporation sought to cancel “BKC” registered in a fanciful design for paints, 
varnishes and lacquers by Beck, Koller and Co., Inc., on the basis of its own regis- 
tration of the letter “B” in a design from (trefoil border) for similar goods. The 
Beck firm showed that it had used “BKC” since 1868 in Berlin and Vienna. The 
mark was used here to associate it with the firm name. The C. C. P. A. held that 
the letter “B”’ was prominently displayed in each mark, and coniusion in trade would 
be likely to result from the simultaneous use of the marks on the same goods. Beck’s 
mark was, therefore, ordered cancelled. 

The Esso case involved a difficult question by virtue of a common derivation of 
the litigants. Standard Oil Company of Indiana had used its trade-marks “SO” 
and “SOCO” and name “Standard Oil” in the States of Missouri, Colorado, Illinois, 
Indiana, lowa, Kansas, Wyoming and other western states. It spent millions of 
dollars on advertising these symbols and the petroleum oil products. Standard Oil 
of New Jersey organized the defendant ‘Esso Inc.,’”’ and owned the stock thereof. 
Once the New Jersey company had owned the plaintiff, but in 1911 was dissolved 
by anti-trust action. Plaintiff split away, like other subsidiaries, and in certain states 
used the letters “SO” exclusively. Defendant used the phrase “not connected with 
Standard Oil Company of Indiana” in an attempt to distinguish from plaintiff. 

It was held “Esso,” when pronounced, is “indistinguishable from ‘SO.’ The 
initials of the Standard Oil Company are the source from which these words and 
brands were derived, and we surmise that the value of the brand ‘Esso’ lies in the 
fact that it suggests Standard Oil. The fact that defendant’s parent company could 
legally use the initials or ‘Esso’ in its own territory gave it no right to cause confusion 
in plaintiff’s.” Even the explanatory words used by defendant did not prevent con- 
fusion. Defendant was enjoined from using “Esso,” alone or with any other symbols. 

The interesting question presented in the Rohm case was whether the notation 
“S.E.C. Oil” (Oil being disclaimed) for an insecticide agent was registrable. The 
Examiner felt that the initials “S.E.C.” could be called United States insignia, or 
give the impression that the concern using them had the sanction of Securities and 
Exchange Commission in its financial organization. The Commissioner disagreed 
even though he agreed that it was “conceivable that the initials of a government 
bureau or agency may be so used in commerce as to render such use immoral or 
scandalous.” It was not deemed that the letters would mislead any member of the 
public. Finally, he could not see how the abbreviation “S.E.C.” could fall within 
the “insignia of the United States” prohibition (Sec. 5(b)) assuming that “Securi- 
ties and Exchange Commission’”’ fell within the prohibition. Registration was per- 
mitted.”® 

In the Georg Jensen case it appeared that Georg Jensen and Wendel of Den- 
mark did business with one Lunning in the UV. S. A. to establish a market for its 
silver work. Later Lunning organized the Georg Jensen Handmade Silver, Inc., 
and registered the letters “Gi” for silver articles. The Danish firm began to sell its 


15. The old K. of L. case (supra) reasoning might be held applicable; fraud and deception 
was the ground raised. Question is this: How closely were the initials “S.E.C.” tied up with 
general public knowledge? 
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silver in the American market, and filed an application on “GJ.” It was in evidence 
that the letters i and j are used interchangeably in the Danish language. The marks 
were derived from the name “Georg Jensen.” Confusion would result if the mark 
of applicant were used concurrently with opposer’’s mark. Hence, registration was 
refused to applicant. 

In the Southern Rice case, the applicant Standard Rice Co. applied for regis- 
tration of “S” and “R” arranged vertically for rice. Opposer alleged use of the 
mark “SRS” on rice. Opposer relied solely on a registered trade-mark which 
among other things included “SRS Co. Inc.” on a complex design. It was held that 
registration did not prove use of “SRS” which was the basis of opposition. The 
registered mark was radically different from “SRS” alone. Registration was per- 
mitted, since opposer had not proved prior use of “SRS” as alleged in the notice of 
opposition. 

The Radio Corporation of America case is of interest from several viewpoints. 
First, it affirmed the reasoning of the Commissioners in the earlier DAR’ and 
AFL cases (supra). Second, its legal basis was quite similar to that employed in 
the A & P case (radio store-supra). The applicant, Rayon Corporation of America, 
sought registration in 1938 of the mark ““R.C.A. Fabric” for knitted rayon materials ; 
the word “Fabric” was disclaimed apart from the mark. Opposer based its opposi- 
tion on the name clause (Sec. 5b) of the Act of February, 1905. The name clause, 
among other things, prohibits the registration of a mark which consists merely in 
the name of a corporation not presented in a distinctive manner. The opposer, 
through wholly-owned subsidiaries, operated in the fields of radio broadcast, radio 
communication, radio schools, radio tubes, talking picture equipment, phonographs 
and a wide variety of electrical goods. 

Finding that the opposer had adopted the notation “RCA,” and by intense and 
widespread advertising had associated the letters with itself, the Court stated: 

It is our opinion that the testimony abundantly establishes that the combination of the 
letters “RCA” is generally understood by the public as meaning “Radio Corporation of 
America.” Therefore, while only an abbreviation of appellant’s name is used, that 
abbreviation has become generally understood by the public to mean merely the name of 
appellant. .. . Because of appellant’s extensive advertising and deliberate adoption by it in 
such advertising of the letters “RCA” to indicate its corporate name, all of which appears 
in the record before us, it is fair to assume that the public associates the letters “RCA” 
with the Radio Corporation of America. 


The Commissioner, in the decision appealed from, relied on American Steel 
Foundaries v. Robertson, 269 U. S. 372 (Simplex case) as authority to spell out a 
partial appropriation of the opposer’s corporate name, to wit: the initials, and, there- 
fore, to justify a strict comparison of the respective goods. The Commissioner 
could not see that the latter were of the same descriptive properties, and hence ruled 
against opposer. The Court, in reversing the Commissioner on this point, said: 


The case at bar clearly differs from the Simplex case in that the notation “RCA” has 
become so identified with appellant that wherever used it designates to the mind of the 


ISa. 6 U.S. P. Q. 138. 











116 THIRTY-NINE TRADE-MARK BULLETIN 








public appellant Radio Corporation of America. We, therefore, hold that the mere fact 
that the goods in which appellant is concerned and the goods to which appellee applies 
the mark “R.C.A.” may be of different descriptive properties is not decisive of the question 
before us. . .. So, in the case at bar if appellee were permitted to use and register the 
notation “RCA” which has come to represent to the public the appellant Radio Corporation 
of America, other companies likewise might use it upon different products with resultant 
loss of identity of the Radio Corporation of America. Appellant is concerned with 
radios and other radio electrical apparatus. Appellee applies its mark to knitted rayon 
materials. Both radios and knitted rayon materials are used in homes, and are often 
bought by the same class of people. Considering the fact that the notation “RCA” has 
come to be known by the American public as meaning “Radio Corporation of America,” 
it would be very reasonable for purchasers, upon seeing the “R.C.A.” mark upon knitted 
rayon materials, to conclude that appellant was engaged in, or was sponsoring, the manu- 
facture of such goods.” 


Il1—Artificial Letter Marks 


Crystal Corp. v. Manhattan Chem. ............ 75 F. (2) 506, 25 T.-M. Rep. 194 (C. C. 
P. A., 1935) 

A. F. Part, Inc. ¥. R. J. SOPMAM ..ccccccvccces 21 U.S. P. G. 591, 2 T.-M. Rep. 23 (C. C. 
P. A., 1935) 

Ex parte Thomas Publishing Co. ........++++- 33 U. S. P. Q. 621, 480 O. G. 697 (Comm., 
1937) 

Bar Serle TEIN obo ons bss ccc dices ccevecenx 31 U.S. P. Q. 65, 27 T.-M. Rep. 580 (Comm., 
1937) 

Martell & Co. v. Société Anonyme etal. ....... 43 U. S. P. Q. 153, 29 T.-M. Rep. 661 
(Comm., 1939) 

Lever Brothers Co. v. Nobio Products, Inc. .... 103 F. (2) 917, 41 U. S. P. Q. 677 (C. C. 
P. A., 1939) 

The Grove Laboratories vy. Brewer and Co. .... 103 F. (2) 175, 41 U. S. P. Q. 330 (C.C.A., 
1939) 

Landith Labs. v. Colgate et al. .......ccceeeees 47 U.S. P. Q. 170 (S. D. N. Y., 1940) 

Sears Roebuck & Co. v. Flomenhalft .......... 49 U. S. P. Q. 506, 31 T.-M. Rep. 343 


(Comm., 1941) 
Alexander Young et al. y. National Distillers .. 41 U. S. P. Q. 41, 31 T.-M. Rep. 389 (Ed. 
Pa. 1941 Aff. on appeal, C. C. A3, 1942) 


ee SE BAND: i kt Kenn cenkcensesessiuie 31 T.-M. Rep. 355 (Comm., 1941) 

National Bellas Hess v. RCA Mfg. Co. ........ 50 U. S. P. Q. 467, 31 T.-M. Rep. 348 
(Comm., 1941) 

NSW Company v. Wholesale Lumber ......... 32 T.-M. Rep. 154 (C. C. A. 6, 1941) 

Bristol-Myers Co. v. Ohio Brush Co. ......... 54 U.S. P. Q. 32, 32 T.-M. Rep. 446 (Comm., 
1942) 

Breth v. Cutting Room Appliances Corp. ....... 57 U. S. P. Q. 46 (Comm., 1943) 

V olunteer et al. v. Celotex Corp. ........00000 61 U. S. P. Q. 379 (Comm., 1944) 

AD OR EICO. WOO, oo sake ase Re Rac park 62 U.S. P. Q. 29 (Comm., 1944) 





15b. The applicant further defended itself on the ground that Radio Corporation of America 
owns several subsidiary corporations using as a part of their corporate names the letters “RCA,” 
and that such fact brought this case within the ruling of the Simplex case that where a common 
word in a corporate name has been used by many corporations as parts of their names, no one 
corporation may properly claim the exclusive use of such word in its corporate name. The 
instant case was readily distinguishable, for in the Simplex case it was shown that the word 
“Simplex” did not identify any corporation in particular, because it was equally the name of 
many corporations ; also there had been registered approximately sixty trade-marks consisting, in 
whole or in part, of the word “Simplex.” However, in the case at bar, wherever the letters 
“RCA” are used as a part of the name of appellant’s subsidiary, they indicate to the public the 
name of appellant as endorsing or sponsoring the goods of its subsidiary corporation. 
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This group of decisions involves ex parte and inter partes cases in the U. S. 
Patent Office, and unfair competition causes in the Federal Courts. The decisions 
are chronologically discussed, as was done in the previous category. It will be 
found that legal principles involved here are the same as in the prior category. The 
trade-marks involved in this category of cases are those composed of the initials of 
some quality, character, slogan or names of ingredients. 

The Crystal case involved the trade-mark so dear to the skins of infants, “Z.B.T.” 
Crystal Corporation is the manufacturer of “Z.B.T.” talcum powder for toilet use, 
especially for the nursery. The initials stand for zine stearate, boric acid and 
talcum. The Manhattan firm sought to register the trade-mark “T.Z.L.B.” for the 
same goods. It was shown that Crystal had spent much money advertising the 
product (about 10 million cans were sold from 1923 to the date of opposition) ; the 
goods were sold in similar cans and to similar persons. The Manhattan firm com- 
menced use in 1924 by adding another ingredient whose initial was “L.” Actually 
the Crystal firm had begun use of mark as “Crystal Z.B.T.” with “Crystal” less 
prominent. 

Hence, the question of confusing similarity included why Manhattan used all 
three letters of “Z.B.T.” and then rearranged them, and added the “L.” The C. C. 
P. A. stated that Crystal was 


... entitled to a monopoly of a lettered trade-mark for a baby powder to the extent that no 
newcomer has the right to adopt any lettered trade-mark which, by reason of similarity, 
would produce confusion. 


The Court made this interesting observation concerning letter-type trade-marks ; 
that it was more difficult to remember a series of arbitrarily arranged letters than it 
was to remember figures, syllables, words or phrases. The difficulty of remember- 
ing such lettered marks made confusion between such marks, when similar, more 


likely." The factors affecting the conclusion that confusion might result were 
summed up as: 


The peculiar nature of the marks involved here, the nature of the goods and the 
manner in which they are sold, the purposes for which the goods are used, the prices at 
which they are sold, the manner in which they are obviously most economically and 


properly packaged, and the fact that no great care in purchasing would ordinarily be 
observed. . . .17 


16. The SSS case (supra) was cited as a precedent by the Court. The Commissioner's 
decision was reversed. 

17. Attention is directed to the following excerpt from Dwinnell-Wright v. National Fruit, 
60 U. S. P. Q. 309, for an illuminating discussion by C.C.A.-1 of the factors affecting the proba- 
bility of confusion: “. . not only must the similarities of the respective goods be considered 
but also the nature of and, when the marks are not identical, the points of similarity between the 
respective marks used on them. Wholly dissimilar goods, even if sold under practically identical 
marks, would not in reason be supposed to come from the same source, and the same may be 
said as to relatively similar goods if sold under marks bearing only the remotest resemblance to 
one another. Confusion in the mind of the purchasing public as to the source of goods can only 
arise when there is some substantial similarity between both the goods and the marks under 
which they are sold. To illustrate: It is safe to say that no reasonable person would suppose 
that articles as dissimilar as steam-shovels and butter would come from the same source even 
though the trade-marks thereon were practically identical, but, on the other hand, most purchasers 
would be inclined to believe that butter and cream, if marketed under trade-marks bearing even 
slight similarity, were produced by the same manufacturer. And the same can be said of 
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The Sormani opposition proceeding involved a contest over the letters “OMY.” 
Sormani, back in 1915, had registered for medicinal remedies a trade-mark consist- 
ing of the letters “OMY” with three human heads representing old age, middle age 
and youth. The applicant A. F. Part, Inc., sought to register “OMY” for bath oils 
and powder. Necessarily, purchases would be made by calling for “OMY” 
articles. In radio advertising, confusion would inevitably result. The goods were 
considered to be of the same descriptive properties within the meaning of the statute. 
“It does not necessarily follow that, because someone seeking one of the articles 
mentioned in the application would not mistakenly be given a bath oil, bath essence 
or a dusting powder, that the goods are not of the same descriptive properties within 
the meaning of the statute.” 

Both the medical and dental degrees are represented by two decisions in this 
group. In the Bachman case it was held that the letters “MD” appearing on the 
figure of a woman could not be registered for disinfectants in view of a prior regis- 
tration for “MDD” against a somewhat similar design. The Commissioner felt 
that the general impression of similarity would remain in the mind of the average 
purchaser.** *** 

About five years later, in the Bristol-Myers case, the applicant sought to register 
for tooth brushes a mark consisting of “D.D.S.” Opposer relied on two registra- 
tions in which “DD” dominated. In actual use the words “Double Duty” were 
used with the letters. Applicant argued that its letters would be recognized as 
“Doctor of Dental Surgery,” whereas the letters “D.D.” would signify “Double 
Duty.” The Commissioner felt that the close similarity in sound and appearance 
between “D.D.” and “D.D.S.” was such as to cause confusion and mistake, despite 
the possible difference in significance of the marks. 


steam-shovels and steam-rollers, although to a lesser degree, because such goods are expensive, 
there are fewer manufacturers of them, and those who purchase them, in most instances at least, 
are experts who not only would be less influenced by a trade-mark but would also be more apt 
to know the distinguishing marks of the different manufacturers in the field and to distinguish 
more nicely between them. 

Between the extreme situations just mentioned there lies a wide range of goods and marks 
of varying degrees of similarity and it is in this range that questions of trade-mark infringement 
naturally become acute. 

As to the respective goods it is of course important to consider their similarities of appearance 
and use. But in addition other factors are of equal and in some cases may be of even greater 
importance. Some of these are whether the goods are ordinarily sold in the same kind of retail 
stores, as grocery stores or hardware stores, whether they are ordinarily produced by the same 
manufacturers, whether they have common purchasers, and whether they are ordinarily purchased 
by the public generally or only by professional buyers, to mention only some of the pertinent con- 
siderations. See Am. Law Institute, “Restatement of Torts,” 731, et seq. 

As to the marks used it is important to consider not only the similarity of sound and spelling 
of the words employed, but also the setting in which they appear. That is, the methods by which 
they are affixed to the goods, the similarity in color, shape or format of the labels and the kind of 
type in which they are printed, as gothic or script, for instance. Another important consideration 
is the character of the mark, whether it is a strange, arbitrary and fanciful word like “Kodak” 
or a common word having a general conotation, usually of excellence, like “Blue Ribbon,” “Gold 
Medal” or “Universal”; in other words, whether it is a “strong” or a “weak” mark, because 
purchasers are more likely to associate goods, even relatively unrelated goods, sold under a 
strong mark with the same manufacturer than they are more closely related goods sold under a 
weak one. 

18. The Elgin American case (83 F. (2) 681) was cited in support. 

18a. See Personal Products v. Allen Laboratories, 61 U. S. P. Q. 187, 190 (C. C. P. A., 
1944), where term “Med” was held an abbreviation of medical or medicine, and descriptive of 
medicated suppositories. 
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In the Martell case the applicant sought to register a trade-mark consisting of 
“B and B” in prominent association with the letters “DOM” for liquors, and cognac. 
Opposition by Martell was based on the fact that “B and B” has signified for the 
last thirty years throughout the U. S. A., a mixed drink of benedictine and cognac 
brandy. Opposer’s brandy had frequently been used in such a drink. The product 
of applicant to which the mark was applied was benedictine and brandy in equal 
parts. The Commissioner sustained dismissal of the opposition on the ground that 
the opposer would not be damaged by loss of customers who would normally specify 
their brandy in ordering their “B and B” libations. However, the Commissioner 
nevertheless refused registration on the ground that “B and B” was the name of 
applicant’s goods and would have to be disclaimed. 

By contrast with the last decision it is interesting to consider the reaction of 
C. C. P. A. to the significance of the letters ‘““B.O.” in the Lever Brothers case. 
Applicant, Nobio Products, sought to register for a liquid household and personal 
deodorant a trade-mark comprising an Egyptian figure with the word “Nobio” 
prominently displayed across the figure. Lever Brothers, manufacturer of the 
famous “Lifebuoy” cake soap, opposed the registration on the ground that for at 
least a decade it had advertised its soap as a preventive for “B.O.” meaning “body 
odor.” The advertising (about ten million dollars) of this fact was such that the 
term “B.O.” had become associated with “Lifebuoy” soap in the purchasing public’s 
mind. 

There was no actual trade-mark use of “B.O.” or “Body Odor” on the goods, 
but the Court felt that the opposer had established use analogous to a trade-mark use. 
The term “Nobio” was deemed to signify, and sound like, “B.O.,” and, therefore, it 
was confusingly similar to the popularized nickname “B.O.” Registration to appli- 
cant might well have deprived Lever Brothers of the right to use the term “B.O.” 
in connection with marketing of its goods.”® 

The well-known “Bromo Quinine” tablets of Grove Laboratories were involved 
in the decision of that name. It appeared that back in 1893 the predecessors of 
Grove Laboratories marketed a tablet for relief of colds, fever and headache bear- 
ing the letters “L.B.Q.” signifying “Laxative Bromo Quinine.” The mark was 
a registered trade-mark, and was applied to tablets and labels. The labels also bore 
the significance of the letters. The defendant registered the words “Laxative 
Phospho Quinine” in 1928 as a trade--mark for similar tablets. The defendant 
succeeded to the rights of a predecessor that had in 1904 begun the use of the letters 
“LPQ” for the tablets. 

In an earlier decision (39 U. S. P. Q. 127) the Court had ruled that both the 
words “Laxative Bromo Quinine” and the contraction “L.B.Q.” thereof were descrip- 
tive of ingredients of the tablet. After a rehearing the Court vacated its original rul- 


19. This is a curious result, and another example of a popular nickname acquiring a valuable 
significance. Of course, in this case the nickname is not that of the product’s name, but rather 
of the outstanding function thereof. That the two go together is strikingly illustrated by the 
following headline of a financial column in the World-Telegram for March 9, 1944: “ ‘Lifebuoy’ 
Needed—‘Off the Record’ Meeting on Copy for Industrial Advertisers has ‘B-O.’ ” 
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ing, and held that the letters“L.B.Q.” were arbitrary and fanciful as applied to tablets. 
Further, that even on the label, when used with the words, they were indicative of 
origin. The court ruled, therefore, that “LPQ” was an infringement of “LBQ,” 
and restrained Brewers from using these letters “LPQ” or any combination of such 
letters on the tablets and/or labels of the boxes.*™* 

The Sears Roebuck decision was favorable to the opposer, where the applicant 
Flomenhaft sought to register the notation “A.C.A.” for French angora yarns. 
Sears Roebuck opposed on “ACE” and “A.C.E.” for spool cotton, darning cotton, 
embroidery silk and cotton. The marks and goods were held confusingly similar. 
The opposer’s mark “A.C.E.” and “A.C.A.” of applicant constituted trade-marks 
too close to be used concurrently on merchandise of the same descriptive properties 
without likelihood of confusion.” 

A decision that seems “out of step” with such cases as the ZBT case, is found in 
the Alexander Young Distilling decision. This case involved the widely advertised 
“PM” whiskey. The plaintiff owned the registered trade-mark “Y.P.M.” for 
whiskey. It sought to restrain the defendant from using the trade-mark “PM” on 
whiskey. The defendant derived the initials of its mark from “Penn-Maryland,” 
the name of its corporate predecessor. There was a gradual change by the defendant 
from emphasizing the initials of the two words to use of the letters “PM” alone. 
Plaintiff always used “Y.P.M.”. The Court held that “PM” was arrived at natu- 
rally, and with no intent to defraud plaintiff. However, the Court still had to find 
if “PM” actually confused or deceived the public. There was little reliable evidence 
of actual confusion. Each side cited “letter” trade-mark cases in its favor. Said 
the Court: 


That does not necessarily mean that the cases laying down the law as to letter trade- 
marks are irreconcilable. A common factor must be sought which reconciles the authori- 
ties. The common factor is this: does the trade-mark under attack actually cause or tend 
to cause confusion or deceive or tend to deceive the public into buying the defendant’s 
product supposing it to be the plaintiff’s ? 


It did not appear that the sale of “Y.P.M.” whiskey suffered by virtue of “PM” 
advertising and use. On the question of similarity between names per se, the Court 
said : 


I see no reason why anybody should think “PM” is the same as “Y.P.M.” or vice versa. 
... But in the instant case, since the letter “Y” is missing from the defendant’s trade-mark, 


19a. In Boyle v. Kelly the applicant’s mark was “MV” above the words “Motor Vitamin” ; 
the goods were liquids to improve motor performance. Opposer’s mark showed the word 
“Peptane” above “The Oil Vitamin.” The Commissioner deemed the word Vitamin as out- 
standing in both marks, and required disclaimer of “Motor Vitamin” as a condition for regis- 
tration. Standing alone the letters “MV” would be arbitrary. 

20. Compare to Landith v. Colgate case (47 U. S. P. Q. 170) where “Q” and “Cue” on 
specifically different products were held not confusingly similar due to numerous instances of the 
use of these expressions as trade-marks for different products. But the latter should be con- 
trasted to OK Bus and Baggage v. OK Transfer (165 Pac. 136, 7 T.-M. Rep. 371, Okla. 1916) 
where use of “OK” in different businesses did not avail defendant in defense of using “OK” in 
transfer and storage business and plaintiff was prior. 
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my conclusion is that no such element of confusion exists (regarding the names per se) as 
would justify injunctive relief.*"- 2? 


Before an initial or letter may be considered a technical trade-mark entitling the 
owner thereof to exclusive ownership, it is essential that the initial or letter function 
as such a trade-mark. For example, in the Zotos case the applicant sought to 
register ““M” “OQ” and “S” as separate trade-marks for hair waving lotions in 
separate applications. Rejection was based on the allegation that each mark func- 
tioned merely as a grade mark. Sustained on the ground that the letters were used 
to indicate different types of products for different types of hair, even though not 
different in grade or quality. Marks used to indicate grade, type, style or model 
cannot be registered as technical trade-marks.” 

The trade-mark sought to be registered in the National Bellas Hess case was the 
plain capital letter “V” for piezo-electric crystals of low temperature coefficients. 
The letter ““V” was derived from the fact that the crystal was cut along a so-called 
“V” axis, as distinguished from “X,” “Y” and “Z” axes. The registration was re- 
fused on the mark “Dominant V” for radio receiving sets. “The Commissioner held 
that the goods were of the same descriptive properties. The letter “V”’ in the reference 
registration was held sufficiently prominent to be likely to cause confusion.™ 

In the N.S.W. case, N.S.W. Company registered “Non-Stick Window” and 
“N.S.W. Co.” for window assemblies. The letters were derived from the name of 
the product. The letters ‘““N.S.W.” were deemed a good trade-mark, though ‘“‘Non- 
stick” and “Non-stick Window” were held descriptive. It was shown that the 
initials had acquired a secondary significance so far as “Non-stick” was concerned, 
and such use was restrained. 

In the most recent case of this group, the applicant, Cutting Room Appliances 
Corp. sought to register the trade-mark “C.R.A.” for various appliances used in 
cutting rooms of clothing manufacturers. Opposer, Breth, dealt in the same 
merchandise, and had never used the letters “C.R.A.” alone in connection with the 
goods. The evidence showed that for about 25 years opposer had described his 
goods as “cutting room appliances.” The expression was shown to have become 
synonomous in the trade with the name of Breth’s business. The applicant’s use 
of the letters “C.R.A.” in advertising had taught the public to regard the mark as 
having the meaning of “cutting room appliances.” 


21. The plaintiff argued that the Patent Office had held “PM” confusingly similar to 
“VY P.M.,” and had been affirmed in Century Distilling Co. v. Continental Corp., 106 F. (2) 486, 
29 T.-M. Rep. 457; but the Court refused to be bound by, or follow, the Patent Office conclusion. 

22. This ruling was affirmed on appeal by C. C. A. 3. It would seem that the particular 
facts of the case should be carefully considered before relying on the case as an authority. “PM” 
is currently presented as signifying “Pleasant Moments.” 

23. In Ex parte Waldes, 8 T.-M. Rep. 240 (1917) an applicant was not permitted to register 
the letter “K” as a trade-mark, where it was only used as the initial letter of word “Koh-i-noor.” 
See, also, the Thomas Publishing case (33 U. S. P. Q. 621, 1937) where the letters “IEN” were 
refused registration as the trade-mark for a periodical whose title was “Industrial Equipment 
News.” The letters occurred only in the body of the printed matter. They did not indicate 
origin. 

3a. The letter “V” for building construction materials was refused registration in view of 
the opposition by Volunteer Portland Cement Company based on a registration essentially com- 
prising a “V” with word “Volunteer” superimposed. Volunteer et al. v. Celotex (supra for 
citation). 
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The Commissioner was of the opinion that Breth would have been damaged by 
the registration to applicant of a mark possessing the same significance in the trade 
as ‘‘cutting room applicances,” a term which the opposer had used descriptively and 
persistently. Registration was, therefore, refused on the ground of descriptive- 
ness.” 


IlI—Abbreviation Marks 


Procter & Gamble Co. v. Crescent Supply Co... 26 T.-M. Rep. 43 (C. C. P. A., 1935) 
Philadelphia Storage Battery Co. v. Mindlein .. 296 N. Y. Supp. 176, 27 T.-M. Rep. 375 
(N. Y. Sup. Ct., 1937) 
Rochester Packing Co., Inc. v. Ohio Provision 
Co. 29 T.-M. Rep. 343 (Comm., 1939) 
Schneider et al. v. Frey 32 T.-M. Rep. 58 (D. C. N. J., 1941) 
Pure Oil Co. v. Phillips Petroleum Co. ......... 50 U. S. P. Q. 591 (Comm., 1941) 
Phiico Corp. v. Phillips Mfg. Corp. ........... 56 U.S. P. Q. 248 (C. C. A. 7, 1943) 
Wilson-Imperial Co. v. G. W. Onthank Co. .... 62 U.S. P. Q. 28 (Comm., 1944) 


The small number of cases in this category is indicative of the fact that they are 
suggestive rather than complete. The writer does not feel that the group of de- 
cisions is exhaustive, and suggests further search for other reported cases. The 
trade-marks of this group are formed from syllables of corporate names, products or 
services. Often they end in “CO.” Many trade-marks of this type have been 
devised.” 


In the Crescent Supply case the applicant tried to register “Cresco” for petro- 


leum lubricating oils and greases. The name came from its firm name as an abbre- 
viation. Opposer based action on “Crisco” for cooking fat. Registration was 
allowed, since the respective goods were not deemed to be of the same: descriptive 
properties.” 

Justice Shientag’s decision in the Philadelphia Storage Battery case followed 
very much the legal doctrine of the A & P cases (supra). The trade-mark “Philco” 
was derived from the long corporate name of the plaintiff. The latter made and 
sold radio sets, storage batteries and associated products under the name “Philco” 
as its trade-mark. “Philco” had been widely advertised in newspapers and maga- 
zines, on billboards, over the radio, and was very well known. Defendant sought 
to use the same name on razor blades. Plaintiff had never made blades, nor did it 
intend to enter that field of endeavor. The defendant’s use of “Philco’” seemed more 


24. This case resembles the “B and B” case and the “B.O” case (supra). 

25. “It has been said that ‘Duco’ and ‘Sunoco’ have been followed by thousands of trade- 
names formed from the initials or syllables of corporate names and ending in “CO” and on that 
account sounding and looking very much alike. Many lack the one essential of a good trade- 
name of this type: that individuality that impresses the memory.” The Trade-Mark as an In- 
strument of Business Policy by Allen Brown, February, 1937, J. P. O. S., p. 96. See, also, 
Manhattan Shirt Co. v. National Dept. Stores, Inc., 26 F. (2) 1013 (1928), where applicant’s 
mark “Nadsco” was permitted to be registered despite opposition on “Mansco.” Justice Robb 
quoted from the Commissioner’s decision that “it was common practice to build up trade-marks 
from initial and other letters of firm or corporate names, and that such notations or marks very 
frequently end with the letters ‘co’ or even ‘sco.’ ” 

26. The C. C. P. A. cited Pure Oil v. Vegetable Oil Products, 12 T.-M. Rep. 426 (Comm.), 
where “Purola” for lard substitute was held registrable over the same mark for lubricating oils 
and greases. 
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than a coincidence, and was enjoined. The doctrine applied was: “The whole Law 
and the Prophets on the subject is that one merchant shall not divert customers from 
another by representing what he sells as emanating from the second.” (Citing Yale 
Electric v. Robertson, 26 F. (2) 972). 

However, Justice Shientag pointed out that the second use might generate con- 
fusion of source or of identities without, however, engendering any immediate 
pecuniary loss to plaintiff. The second user in such a case was hardly a fit guardian 
of the good-will symbolized by the plaintiff’s mark. (The Court cited a long list of 
non-competitive field cases where the same names were restrained. ) 


By way of limitation on the broad principles enunciated in his decision, the Court 
listed these limits : 


1. Second use may be too remote for conceivable injury. 

2. Mark may be so nondescript as to render further dilution of selling power improbable. 
3. Defendant may have used mark for many years and has his own good-will. 

4. May be an honest, commercial need for use of term by defendant. 


The following quotation from the decision seems worth setting forth: 


The fear is sometimes expressed that the extension of protection may foster monopoly, 
not merely of language but of trade. The fear is groundless. He who coins a trade symbol 
adds rather than detracts from the language. ... Blatant imitation should not be recognized 
by the judicial condonation of practices which violate the fundamental precepts of fair 
business dealing.’ 


The names “Opeco” and “‘Arpeako” were at issue in the Rochester Packing case. 
The applicant, Ohio Provision, filed an application for registration of “Opeco” for 
bacon, ham, lard and sausages. Opposer had registered “Arpeako” for the same 
goods. These marks were held to differ somewhat in appearance, but were sub- 
stantially of the same sound. Opposition was therefore sustained. 

The Pure Oil case involved the question whether the abbreviation of a well- 
known word was registrable. Phillips Petroleum Co., the applicant, sought to regis- 
ter the word “Poly” for gasoline. Opposer, Pure Oil, alleged the term was an 
abbreviation of the word polymerized. It was contended that the latter was descrip- 
tive of gasoline produced by a polymerization process. Opposer had used the word 
“Poly” in connection with ‘‘Poly-gasoline.” Registration was, therefore, refused 
on the ground of descriptiveness.” 

The Philco Corporation case (1943) stands in marked contrast to the earlier 
Philadelphia Storage Battery case (supra). It will be recalled that in the latter 
there was enunciated a liberal and broad scope of protection for the trade-mark 
“Philco” so as to enjoin the use of that mark on blades. In the 1943 case the plain- 
tiff was Philco Corporation, the successor in business to the Philadelphia Storage 
Battery Co. The firm was a manufacturer of lubricators, mechanical refrigerators, 
air conditioners, radio and television equipment, phonographs and batteries, and 


27. But compare the Philco case decided in 1943 with this decision. 

28. See Ex parte Stauffer, et al., 4 T.-M. Rep. 39 (1913), where the mark sought to be 
registered was “Seco” formed from the initials of the applicant’s corporate name. “The applicant 
takes its own risk in registering a name that anybody of that name may use, but there is no 
danger, in view of the rarity of the word as a proper name, that the rights of the public will be 
prejudiced thereby.” 
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used its registered coined trade-mark “Philco” on these goods. Phillips Manufac- 
turing Corporation used the mark “Phill-Co” for electrically-operated portable de- 
greasers and portable solvent stills. The defendant was charged with infringement of 
the registered trade-mark “Philco,” and with unfair competition. 

The Court admitted the substantial identity of appearance and sound between the 
marks. The question was whether the goods of the parties were so similar that under 
applicable law defendant could be enjoined. In the decision there is presented a 
learned analysis of the various categories (6) of cases brought in the federal courts 
in the field of unfair competition. (The plaintiff had directed attention to Philadel- 
phia Storage Battery v. Mindlein to show the liberal rule of New York.) The 
Court held that registration of “Philco” rendered all questions concerning its use and 
protection a question of federal law. Under that law, it was decided, defendant’s 
goods and plaintiff’s goods were not goods of the same descriptive properties.” ™* 


I1V—The “Anticipatory’ Mark 


Great Atlantic & Pacific Tea Co. v. A & P 
OR PO 2 Ae.) ee ee er eee 138 Misc. 224 (Supreme Ct. N. Y. County, 
1930) 
U. S. Glass Co. v. Tiffany and Co. ...........: 55 F. (2) 440, 22 T.-M. Rep. 99 (C. C. P. A., 


1932) 
Great Atlantic & Pacific Tea Co. v. A & P 


Cleaners & Dyers 22 U.S. P. Q. 25, 10 F. S. 450 (Pa., 1934) 
Great Atlantic & Pacific Tea Co. v. A & P 


PAD LS RIOE IE. isn tes nccea tena s<eeeas 20 Fed. Supp. 703 (E. D. Pa., 1937) 
Bamberger Broadcasting, Inc. v. Orloff 32 T.-M. Rep. 276 (S. D. N. Y., 1942) 


This type of initial or letter trade-mark is devised in anticipation that the con- 
sumer will immediately be impressed by the abbreviated or compact quality of the 
mark. Usually there exists an apparently ingenuous excuse for the genesis of the 
mark. The reprehensible intent of the user is best illustrated from the following 
question posed in an instructive article on the subject :* 


How would you react to the plan of a struggling young couple named George and Edna 
to seize upon the chance to use their combined initials as a brand for electrical supplies ?** 


In the illustrative decisions referred to under this category a combination of 
initials is adopted in the hope of creating the psychological association with an estab- 
lished and famous trade-mark. Many of the cases in the other categories fall into 


29. It is difficult to reconcile this decision with the earlier Philco holding. Furthermore, it 
would appear that the Court disregarded the possibility of applying the liberal New York rule 
on the “unfair competition” phase of the case. 

29a. In the Wilson-Imperial case the applicant sought to register the word “Onco” for goods 
comprising cleaner, wax, polish. The opposer had used “ONC” for cleaning compound. The 
opposition was sustained, since confusion was deemed likely. 

30. “Making Excuses” by Walter J. Halliday, 35 Bulletin of the U. S. Trade-Mark Associa- 
tion, pages 216 to 221. 

31. The famous initials “GE” of General Electric Company have been judicially recognized 
as a valid trade-mark at least as early as 1904; see General Electric v. Re-New Lamp Co., 121 
Fed. 164, 128 Fed. 154. In that case it was held that the trade-mark rights of General Electric 
had been violated, where the defendant had rebuilt and sold old incandescent lamps without re- 
moving the “GE” mark from the bulb. 
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this grouping as well. Those discussed herein will serve to illuminate the text. For 
example, in the 4 & P Meat Market case the butcher contended that he had had no 
intention of deceiving the public when he coined his firm name. The initials “A” 
and “‘P” were simply those of the first names of his wife and himself. The Court 
rejected this ingenuous explanation, since “the very purpose of naming the market 
‘A & P Meat Market, Inc.’ is to make the public think that they are dealing with 
plaintiff in this precise location.” In the A & P Radio Stores case the originators 
and ‘managers of the business (new and secondhand radios, washing machines and 
refrigerators) were Aronberg and Podolosky. To them it seemed quite natural 
to use their initials in their own business. The Court disregarded the complete lack 
of competition between the litigants. Similarly in the A & P Cleansers and Dyers 
case an apparently innocent motive existed for the adoption of the letters. Yet 
here, again, the Court did not hesitate to enjoin the unauthorized use of the famous 
trade-mark “A & P.” 

The Tiffany case involved an opposition proceeding. U.S. Glass Co. sought to 
register the large letter ‘““T” as a monogram on a shield, and the word “Tiffin” across 
the shield. The mark was used for glass tableware. It appeared that from 1914 to 
1927 the applicant used a monogram comprising “USG CO.” In 1927 the applicant 
adopted the contested mark. Opposer relied on its name “Tiffany” ; also on a trade- 
mark consisting of “T”’ whose stem carried “&” surrounded by “O” within “C.” Both 
companies sold high-grade quality glassware. The Court held that, in spite of dis- 
criminating purchasers, they might be confused as to origin. The two monograms 
had “T” as the predominant feature. The word “Tiffin” on applicant’s shield in- 
creased the possibility of confusion with “Tiffany.” Whatever may have been the 
motive of the appellant for so doing, in 1927 it abandoned the use of the initials 
“USG CO”: these initials were, to a degree, identifying, and might well serve to 
make some distinction between the marks of the opposer and applicant. 

In the Bamberger case, which involved the call letters of station WOR, the plain- 
tiff, owner of radio station WOR, sought to restrain the defendant from using the 
letters “W O R” in connection with his retail printing establishment. It appeared 
that station WOR had acquired a wide reputation, spent much money advertising 
its call letters, and generally controlled the claims of commercial sponsors as to ad- 
vertised products. The printer had no satisfactory explanation for using the letters, 
and was in fact fully aware of WOR since he was a broadcast listener. The Court 
compared the case to the A & P Radio Stores case. It was recognized that the use 
of a trade-name by a non-competitor may not only destroy its identifying qualities, 
but also the normal potentialities of expansion. The fact that the broadcast station 


was a governmental licensee was held not to affect its proprietary interest in the 
letters “W O R.”” 


32. In Paul v. Woods, 40 Fed. (2) 668, 20 T.-M. Rep. 109 (1930), the litigation involved 
the rights to the trade-mark “LUP.” It appeared that the mark originated with the plaintiff 
Paul. The letters “LU” came from his first name Lucien, and the letter “P” was derived from 
his family name Paul. Wool products bearing the’trade-mark “LUP” were imported into the 
U. S. A. bearing plaintiff’s trade-mark. The defendant, presumably failing to secure an ex- 
clusive right to represent plaintiff in the U. S., began to use the letters “LUP” on his own 
products. The Court restrained the defendant, since it was felt that he had deliberately copied 
the plaintiff’s trade-mark. 
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APPENDIX 


The following chart is based upon the cases discussed herein and in the earlier 
article (“Initials as Trade-Marks’—29 T.-M. Bulletin 191; Journal of Patent 
Office Society, May, 1934) by the present writer. The chart is arranged on an 
alphabetical basis so as to give the conflicting marks in each case; the citation; the 
winning party. The term “plaintiff” in the chart is intended to include an opposer 
in an opposition proceeding in the U. S. Patent Office, or the prior registrant in an 
ex parte registration proceeding before the Examiner of Trade-Marks. 


Plaintiff's Mark 
A&P 


AG. 
AAA 
A.F.L. 
ACE 
Arpeako 
B&M 


B&S 


B-4-U 
B.V.D. 
B 


Benedictine 
and 

Brandy 

B.O. 

Crisco 

C&C 

Major C 

Cutting Room 

Appliances 

D.D. 


D.A.R. 
DMC 


D 


Defendant's Mark 
A&P 


A.G. 
AAOA 
A.F.L. 
ALA. 
Opeco 
P&M 
B 


S 
B-4-7 
P.C.G. 
BKC 


B and B 


Nobio 
Cresco 
G&G 
Big C 


C.R.A. 


D.D.S 
D 
WEAVE 
R 
RMC 


D 
Dennison Quality 
N >E 
E.J.Co. 
E.J.Co. 
EAM 

EA 

EA 

rr.¥. 
FFFG 

3/F 

GE 


Citation 


138 N. Y. Misc. 224 
10 F. S. 450 

20 F. S. 703 

71 F. 873 

14 U. S. P. Q. 263 
30 U. S. P. Q. 209 
49 U. S. P. Q. 506 
29 T.-M. Rep. 343 
4 T.-M. Rep. 440 


8 T.-M. Rep. 278 


7 T.-M. Rep. 597 
1915 C. D. 89 
34 U.S. P. Q. 68 


43 U.S. P. Q. 153 


41 U.S. P. Q. 677 
26 T.-M. Rep. 43 
16 T.-M. Rep. 81 
8 T.-M. Rep. 232 


57 U.S. P. Q. 46 
32 T.-M. Rep. 446 


6 U.S. P. Q. 138 


285 F. 1019 
4F. (2) 302 
4 T.-M. Rep. 45 


1919 C. D. 163 
1912 C. D. 96 

1912 C. D. 96 

83 F. (2) 681 

83 F. (2) 687 

26 T.-M. Rep. 350 
10 T.-M. Rep. 408 
1908 C. D. 168 

18 T.-M. Rep. 508 
121 F. 164 


Winning party 
Plaintiff 
Plaintiff 
Plaintiff 
Plaintiff 
Defendant 
Opposer 
Opposer 
Opposer 
Defendant 


Prior Registrant 


Applicant 
Applicant 
Petitioner 

for Cancell. 


Opposer 


Opposer 
Applicant 
Plaintiff 
Applicant 


Opposer 
Opposer 


Opposer 


Defendant 
Applicant 


Opposer 

Prior Registrant 
Prior Registrant 
Opposer 
Opposer 
Applicant 
Applicant 
Interference 
Applicant 
Plaintiff 
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Plaintiff’s Mark 


G.G.G. 
GF 
G&J 
Gj 
HM 
H&P 
IEN 
JB&S§S 
JT 

JS 


KP 
KSR 


“ 


EK. oF Li 
K 
LBQ 
LUP 
M&S 
M&K 
MF 
MDD 
MV 
M;0;S 
Mansco 
N.S. 
Necco 
N.S.W. 
OK 
oMo 
Oceco 
Odol 
OMY 
ONC 
PBCo. 
Philco 
Philco 
Polymerized 
Q 

R 
R&G 


RCA 

R 

RR 

R and C 
SSS 


S&W 
SB 
S.K.&F. 
S 


Defendant's Mark 


G&G 
G&F 
GJG 
Gi 
MM 
H&P 


JTS 
JTR 
JS 


MP 

K 

S 

R 

K. of L. 


LPQ 

LUP 

B.N.&S. 
Ma-Ki 

MFH 

MD 

Motor Vitamin 


Nadsco 
N&S 
Nawaco 
Non-Stick 
OK 
DMD 
Beco 
O.D.O. 
Omy 
Onco 
Pebeco 
Philco 
Phill-Co 
Poly 

Cue 

RS 

R 

G 
R.C.A. Fabrics 
Golden R 
Golden R 
R&C 
SMS 


St. W 
Band S 
A.D.S. 
S 


Citation 


15 T.-M. Rep. 540 
1891 C. D. 559 


45-U..S. P. O. 3 
164 F. 1001 

25 T.-M. Rep. 138 
33 U. S. P. O G2) 
4 T.-M. Rep. 452 

5 T.-M. Rep. 114 
68 F. (2) 974 


8 T.-M. Rep. 465 
17 U. S. P. Q. 83 


1887 C. D. 54 

8 T.-M. Rep. 240 
103 F. (2) 175 
40 F. (2) 668 

2 T.-M. Rep. 523 
4 T.-M. Rep. 503 
158 F. 690 

31 U.S. P. Q. 65 
62 U. S. P. Q. 29 
31 T.-M. Rep. 355 
26 F. (2) 1013 
150 Mass. 583 
224 F. 344 

32 T.-M. Rep. 154 
165 Pacific 136 
225 F. 92 

11 U. S. P. Q. 69 
16 T.-M. Rep. 202 
21 U. S. P. Q. 591 
62 U. S. P.Q. 2B 
1921 C. D. 85 

27 T.-M. Rep. 375 


8 T.-M. Rep. 278 
73 F. (2) 624; 
25 T.-M. Rep. 35 
292 F. 314 

71 F. 161 

273 F. 84 

8 T.-M. Rep. 233 


Winning party 


Plaintiff 
Plaintiff 


Opposer 
Defendant 
Defendant 

No. T.-M. Use 
Applicant 

Prior Registrant 
Petitioner 

for Cancellation 
Opposer 
Applicant 


Opposer 
No T.-M. Use 
Plaintiff 
Plaintiff 
Plaintiff 
Plaintiff 
Plaintiff 
Prior. Reg. 
Opposer 
No T.-M. Use 
Applicant 
Plaintiff 
Defendant 
Plaintiff 
Plaintiff 
Plaintiff 
Defendant 
Applicant 
Opposer 
Opposer 
Applicant 
Plaintiff 
Defendant 
Opposer 
Defendant 
Plaintiff 
Plaintiff 


Opposer 
Prior Registrant 


Prior Registrant 
Opposer 


Plaintiff 
Defendant 
Defendant 

Prior Registrant 
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Plaintiff’s Mark 


SO 
S.E.C.Oil 
SRS Co. Inc 


Seco 

T 

UT 

U.S.A. Saw 
USCo 

V 

V 

Volunt Veer 
WB 

WOR 

YPM 
ly 
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Defendant’s Mark 
Esso 


S.E.C. (Fed. Comm.) 


S 
R 


x 

TUS and C9 
U.S.A. 
Unisco 

V 
Dominant V 
V 

RB 

WOR 

PM 
fe An iM 


Citation 


38 U. S. P. Q. 295 
47 U. S. P. Q. 187 
32 T.-M. Rep. 567 


4 T.-M. Rep. 39 

55 F. (2) 440 
1912 C. D. 385 

8 T.-M. Rep. 468 

8 T.-M. Rep. 465 
300 F. (2) 509 

50 U. S. P. Q. 467 
61 U. S. P. Q. 379 
10 T.-M. Rep. 368 
32 T.-M. Rep. 276 
51 U. S. P. Q. 41 
75 F. (2) 506 


TRADE SLOGANS 


Winning party 


Plaintiff 
Applicant 
Applicant 


Initials of Applicant 
Plaintiff 
Opposer 

Prior Registrant 
No Interference 
Plaintiff 
Opposer 
Opposer 
Plaintiff 
Plaintiff 
Defendant 
Opposer 


In accordance with our custom, we publish below two trade slogans in use by a 
member, with a view to placing on record the member’s claim thereto. This service 
is rendered without charge to all regular members of the Association: 


“The Music America Loves Best” 
“The Magic Brain of all electronic equipment is a Tube, and the fountain-head of modern 


Tube development is RCA” 


Radio Corporation of America 


Radio Corporation of America 


WANTED 


Until further notice, we will pay the sum of One Dollar ($1.00) for each 
copy of the June, 1941, April, 1942 and the June, 1943 Reporter, delivered 
in condition for binding ; for two copies of the 1940, Index, 50 cents each. 
Copies of the Master Index, vols. I and II. 


For Sale: War Measures Relating to Industrial Property (Supplement to 
the January, 1944, issue), $0.75. 


Address: 


UNITED STATES TRADE-MARK ASSOCIATION, 
522 FirtH AVENUE, 
New York 18, N. Y. 


Amdur’s “Outline of Trade-Mark Law,” paper, $0.75, postpaid. 








